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VEMORANDUM OPI NI ON AND ORDER

The Plaintiff, Randol L. Hildebrand, pursuant to 42 U S.C. 8§
405(g) (West 2000), noves this Court for summary judgnent pursuant
to Rul e 56(a) of the Federal Rules of Civil Procedure reversing the
deci sion of the Comm ssioner of Social Security (“Comm ssioner”),
whi ch found that Plaintiff was not entitled to a cl osed period of
Social Security Disability Insurance Benefits (“DIB"). In the
alternative, Plaintiff noves that this case be renmanded to the
Comm ssioner for further proceedings. The Comm ssioner has filed
a Cross-Motion for Summary Judgnent in his favor. For the reasons
set forth below, the Court grants the Commi ssioner’s Mtion, and
denies Plaintiff’s Mdtion.

Procedural History

1 On January 20, 2001, WIliam A Halter becane Acting
Comm ssi oner of Social Security. |In accordance with Fed. R G v.
25(d) (1) and the last sentence of 42 U S.C. § 405(g), WIIliamA
Halter is automatically substituted for Kenneth S. Apfel as the
Defendant in this civil action, and no further action is
necessary to continue this case.



On or about May 8, 1996, Plaintiff applied for DI B alleging
disability due to injuries suffered when an autonobile, traveling
approximately 30-40 mles an hour, struck him(as a pedestrian) on
Cctober 28, 1994. (R at 46-49, 59-61.)2 After denials at the
initial (R at 34-38) and reconsideration levels (R 41-43),
Plaintiff requested a hearing. (R at 44.) On April 22, 1997
Plaintiff, who was represented by counsel, appeared before
Adm ni strative Law Judge (“ALJ”) John L. Mondi. (R at 203.) On
June 27, 1997, the ALJ found that Plaintiff was not disabled
because he returned to substantial gainful activity less than
twel ve nonths after his alleged disabling injury. (R at 179-81.)

Plaintiff requested Appeal s Council review, and on Cct ober 21,
1998, the Appeals Council granted his request, and renanded the
case in order for the ALJ to consider it in light of MDonald v.
Bowen, 800 F.2d 153 (7th Cr. 1986), anended on reh’ g, 818 F. 2d 559
(7th Gr. 1987), Acquiescence Ruling (“AR’) 88-3(7), and Socia
Security Ruling (“SSR’) 96-1p. (R at 186-87.)

Accordingly, on January 12, 1999, ALJ Mndi conducted a
suppl emental hearing where Plaintiff, who was again represented by
counsel, and vocational expert, WIIliam Schwei hs, testified. (R

at 223-59.) On February 23, 1999, ALJ Moindi rendered a second

2 References are to the certified adm nistrative record
prepared by the Comm ssioner and filed with this Court pursuant
to 42 U.S.C. § 405(9).
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unfavorabl e deci sion, finding that a trial work period had not been
establ i shed, and that Plaintiff could not be found to be disabled
because he did not have an inpairnment that |asted, or was expected
to last, for twelve nonths. (R at 8-15.)

Plaintiff requested Appeals Council review of the ALJ's
decision, primarily contendi ng that the ALJ shoul d have reached t he
“medi cal issue” and not denied the case at step one. (R at 201-
02.) On March 31, 2000, the Appeals Council denied his request.
(R at 5-6.) The denial of reviewleft the ALJ s decision as the
final decision of the Conm ssioner. Consequently, Plaintiff seeks
judicial review of the Comm ssioner’s final decision, which is the
subj ect of the Mdtions now before the Court.

Fact ual Backqgr ound

A. Plaintiff’'s Injury

As a result of the OCctober 28, 1994 accident, Plaintiff
suf f ered non-di spl aced posterior neural arch fractures of C7. He
al so had a fracture dislocation of the right shoulder, right rib
fractures, and a 20% ri ght-sided pneunothorax. (R at 140-41.)
Plaintiff further suffered a commnuted right tibia and fibular
fracture, and a tube had to be placed into the right side of his
chest. (R at 98, 100.)

Hospital treatnment resulted in a reduction of the right

shoul der and the armwas placed in a sling. Post-reduction x-rays



showed sone avulsion fragnents, raising the possibility of a
rotator cuff tear. (R at 102.)

Additionally, Plaintiff underwent a closed reduction of his
right leg, which was required to set the tibia and fibula,
resulting in a long-leg cast. (R at 103, 249.) Because of the
consi der abl e nunber of bony fragnents which involved an extensive
anount of the proximal tibia, the alignnent of the leg was
acconpl i shed by reduction wi thout surgery. The reduction, however,
did not align the |l eg perfectly. (R at 103, 230.) Plaintiff also
experienced sonme pain as a result of these injuries.® (R at 152,
157, 234.)

B. Plaintiff's Testinony at Initial Hearing on April 22, 1997

Plaintiff, born on February 28, 1949, was forty-eight years
old as of April 1997, and has a hi gh school education. (R at 206-
07.) He testified that, in Cctober 1994, he was struck by a
vehicle, and had to wear a cast on his leg for nine nonths, and a
back brace for at least three nonths. (R at 210-211.) Medica
records showed that Plaintiff wore a knee brace until July 1995 and
used a cane until January 15, 1996. (1d.) Plaintiff testified
t hat he used nedications for two to three nonths after he suffered
his accident (R at 211), and that, for approxi mtely nine nonths,

he needed a lot of care fromhis parents. (R at 213.)

3> Doctor’s treatnent notes, describing Plaintiff’'s condition
and i nprovenent, will be discussed in the body of this opinion.
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In April 1995, Plaintiff returned to work as a cutter’s
trainee on a “call-in” basis, where he would typically work three
or four hours each day.* (R at 207.) Although he worked part-
time, his job duties were the sanme as they had been prior to the
acci dent, al though he expl ai ned that he received a | ot of help from
co-workers with respect to lifting. (R at 212.) This “call-in”
arrangenent continued for four to six nonths, and Plaintiff
estimated that he returned to full-time work in the “mddle of
‘95.” (R at 208.) Plaintiff testified that, when he returned to
full-time work, he lifted as | east 20-30 pounds. (ld.) As of the
date of the initial hearing, Plaintiff was still working as a
cutter’s trainee. (1d.)

At this hearing, the ALJ specifically asked Pl aintiff whether
there was anything he could think of that would show that he was
precluded from working for at least twelve nonths after his

acci dent. (R at 214.) Plaintiff responded that his |ife was

“Plaintiff’s past relevant work is that of a cutter or
cutter trainee in the clothing industry. He worked in
essentially the sane capacity for different commercial entities
from about 1968 to 1992 and 1994 until the date of onset, October
28, 1994. (R at 63, 207, 212.) Plaintiff’s job could al so be
considered a cutter’s hel per, which consisted of lifting rolls of
cloth onto a machine and requiring Plaintiff to spread the
mat erial out so that a cutter could cone by and neasure and cut
the material. (R at 252.) The weight of the rolls would range
fromb50 to over 100 pounds. (ld.) As explained infra, Plaintiff
testified that, when he returned to work in April 1995, he
received help fromhis co-workers with regard to the lifting.

(R at 212.)
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different after his accident, and that his broken |eg remained
crooked, which made it difficult for himto get around. (R at
214-15.) Plaintiff further testified that, although he had to be
on his feet all day because of his job as a fabric cutter, he was
all owed to take breaks, and that his supervisor allowed himto sit
if needed. (1d.)

Plaintiff’s attorney then took him though a chronol ogy of
events. (R at 215.) 1In sum the accident occurred on Cctober 28,
1994, and Plaintiff recovered at honme until April 1995, when he
began to work on a “call-in” basis for two to four nonths. (R at
216.) In the sumer of 1995, Plaintiff returned to work full-tinmne,
but because of slow periods at his job, he did not always work
forty hours a week. (I1d.) As of April 1995, Plaintiff could lift
five to ten pounds, and as of the hearing date, he could Iift forty
to fifty pounds. (R at 218.)

C. Plaintiff’s Testinony at Suppl enental Hearing on January 12,
1999

At the begi nning of the suppl enental hearing, the ALJ read the
Appeal s Council’s remand order and its statenent that the ability
to return to work within twelve nonths of the claimnt’s all eged
onset date was not “necessarily a bar to a finding of disability.”
(R at 225.) Plaintiff’s attorney then offered an opening
statenent, where he stated that his client was asking for a cl osed

period of disability that |lasted only fromthe date of his injury,
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Cct ober 28, 1994, through October 28, 1995.° (R at 227.)

The ALJ proceeded to review sonme of Plaintiff’s previous
testimony with himfromthe initial hearing. Again, the ALJ asked
Plaintiff whether he could denonstrate why he was di sabled for at
| east twelve nonths, and, Plaintiff, consistent with his testinony
at the initial hearing, discussed his crooked | eg and his inability
to performtasks as quickly as before the accident. (R at 230.)
The ALJ asked whether Plaintiff could identify any m | estones in
his recovery that were noteworthy, but Plaintiff replied that he
could not. (R at 231.)

As at theinitial hearing, Plaintiff’s attorney took Plaintiff
through a chronology of events that began at the date of the
accident on Cctober 28, 1994. (R at 232.) Plaintiff explained
that he wore a | eg and knee brace until July 1995, had his armin
a sling for at least four nonths, and used a cane until at | east
May 1995. (R at 232-33.) Plaintiff also testified that he was
unable to lift ten pounds when he returned to work, that his co-
workers helped him with the lifting, and that his supervisor

allowed himto sit, or take breaks, when needed. (R at 235.)

At the initial hearing, Plaintiff clained that his
di sability ended on March 6, 1996. (R at 210.) However, at the
suppl emental hearing, Plaintiff’s attorney clained a cl osed
period of disability that ended, at the earliest, on Cctober 28,
1995 — one year after the onset date (i.e. the date of the
accident). (R at 227.) As will be explained infra, not nuch
significance turns on when the cl osed period supposedly ended.
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D. Testinmony of Vocational Expert at Suppl enental Hearing

W 1iamSchwei hs, the vocational expert (“VE’), requested that
the ALJ ask Plaintiff sone additional questions about his work,
mai nl y because the anount of pay that Plaintiff apparently received
in the sunmmer of 1995 did not seemto be accurate. According to
the enployer’s payroll records (R at 174-75, submtted by
Plaintiff), the amount of noney Plaintiff received in 1995 appeared
too high for soneone earning eight dollars an hour.® (R at 237-
39.) Furthernore, the VE questioned why Plaintiff would receive
numer ous paynents on the sanme day — or in the sane week - as
opposed to earnings which are typically paid once a week or
bi mont hl y. (R at 239.) Accordingly, the ALJ asked Plaintiff
whet her his pay represented work he actually performed, or sick
pay. Plaintiff initially responded that it represented work that
he perfornmed (R at 238), but then, after the VE expressed his
concerns, Plaintiff stated that he did not think the earnings
informati on was correct, but found it difficult to contradict his
enpl oyer. (R at 240.) Plaintiff’s | awer responded that the
accuracy of earnings was largely irrelevant, as Plaintiff would

stipulate that he was perform ng substantial gainful work activity

6 Specifically, the VE conmmented that it seenmed strange that
a person who nade between seven to thirteen thousands dollars a
year between 1992 and the date of his injury in 1994, woul d nmake
nore than that in 1995. (R at 242.)
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in the sutmmer of 1995.7 (R at 242-43.) The ALJ pointed out that,
absent any evidence to the contrary, he woul d assune the earnings
records (submtted by Plaintiff) were accurate. (1d.)

The VE al so comment ed upon the work that Plaintiff perfornmed
in 1995, and opined that he did not know whet her he woul d consi der
it to be substantial gainful activity, given that Plaintiff had to
have co-workers help himwith lifting and that his supervi sor gave
hi m needed breaks. (R at 253.) The ALJ responded that, at the
initial hearing, Plaintiff had claimed that he returned to full-
time work in the mddle of 1995 (although at the suppl enmenta
hearing Plaintiff was claimng he returned to full-tine work just
before Christmas in 1995), and that the earnings record tended to
support the conclusion that Plaintiff returned to work earlier than
Decenber 1995. (R at 253-54.)

E. The ALJ’ s Deci sion

The ALJ found that Plaintiff suffered severe injuries on
Cct ober 28, 1994, including a fracture of the right tibia, fibula,
ri ght shoulder and right ribs. (R at 14.) Nonetheless, the ALJ,
relying primarily on Plaintiff’s testinony at the initial hearing

and the earnings record submtted by Plaintiff at the suppl enenta

" As explained infra, Plaintiff’s lawer’s strategy was to
concede that Plaintiff was perform ng substantial gainfu
activity in the summer of 1995, but contend that it was a trial
work period, and that Plaintiff’s inpairnments were expected to
| ast at |east 12 nonths.
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hearing, found that Plaintiff returned to full-time work in July
1995, after performng part-time work starting in April 1995. (R
at 12-15.) Furthernore, the ALJ found that, at no tine, did
Plaintiff present sufficient evidence showing that his inpairnments
were expected to last for nore than twelve nonths. Specifically,
the ALJ found that, at the tine Plaintiff returned to work, his
condition was gradually inproving, and that there was no period
when one could conclude, with a reasonable degree of nedical
certainty, that the claimant’s inpairnments would preclude his
engagi ng i n substantial gainful activity (“SGA”) for a period of at
| east twelve nonths.® (R at 13.) Consequently, the ALJ deci ded
that Plaintiff did not neet the duration requirenent of the Social
Security Act, and accordingly, was not entitled to a cl osed period
of disability.

Significantly, the ALJ specifically addressed the inport of
McDonal d v. Bowen, supra, and AR 88-3(7), for which the Appeals
Council had initially renmanded the case. McDonald and the
Acqui escence Ruling state that a clai mant who returns to SGA before
12 nonths is not automatically precluded from being disabl ed.

Rat her, a clainmant who returns to work nore than five nonths after

8 According to 20 C.F.R § 404.1505 (Wst 2001), a
disability is the inability to do any substantial gainfu
activity by reason of any nedically determ nabl e physical or
ment al inpairment, which can be expected to result in death or
whi ch has | asted, or can be expected to last, for a continuous
period of not |less than twelve nonths. (Enphasis added.)
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onset, remains entitled to the protection of the trial work
provi sions of the Social Security Act. The regulations define a
trial work period as a period during which a claimant may test his
ability to work and still be considered disabled. (R at 13; see
also 20 CF.R 8 404.1592 (West 2001).) Nonet hel ess, the ALJ,
after considering all the evidence, found that Plaintiff did not
qualify for a trial work period, as Plaintiff had not established
that he had an inpairnent that was expected to result in
limtations precluding work for a period of at | east twel ve nont hs.
(R at 13.)

St andard of Revi ew

In review ng the Comm ssioner’s (here the ALJ’ s) deci sion, the
court nmay not decide facts anew, reweigh the evidence, or
substitute its own judgnent for that of the Conmi ssioner. Herron
v. Shalala, 19 F.3d 329, 333 (7th Cr. 1994). Rather, the court
must accept findings of fact that are supported by "substanti al
evidence," 42 U S.C 8§ 405 (g)), where substantial evidence is
"such relevant evidence as a reasonable mnd mght accept as
adequate to support a conclusion.” Herron 19 F.3d at 333 (quoting
Ri chardson v. Perales, 402 U S. 389, 401 (1971)). The ALJ nust
consider all relevant evidence and may not sel ect and di scuss only
t hat evidence that favors his ultimte concl usion. Id. \here

conflicting evidence allows reasonable nmnds to differ, the
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responsi bility for determ ning whether a claimant is disabled falls
upon t he Conm ssioner (or ALJ), not the courts. Herr v. Sullivan,
912 F.2d 178, 181 (7th Cr. 1990). See also Stuckey v. Sullivan,
881 F.2d 506, 509 (7th GCr. 1989) (the ALJ has the authority to
assess nedi cal evidence and give greater weight to that which he
finds nore credible). The court is limted to determ ning whet her
the Conm ssioner’s final decision is supported by substanti al
evi dence and based upon proper legal criteria. Erhart v. Secretary
of Health and Human Services, 969 F.2d 534, 538 (7th Cr. 1992).
Thi s does not nmean that the Commi ssioner (or ALJ) is entitled
to unlimted judicial deference, however. In addition to relying
on substantial evidence, the ALJ nust articulate his analysis at
some mnimal | evel and state his reasons for accepting or rejecting
"entire lines of evidence,"” although he need not evaluate in
witing every piece of evidence in the record. See Herron, 19
F.3d. at 333; see also Young v. Secretary of Health and Human
Services, 957 F.2d 386, 393 (7th Cr. 1992) (ALJ nust articul ate
his reason for rejecting evidence "within reasonable limts" if
there is to be neaningful appellate review); CGuercio v. Shalal a,
No. 93 C 323, 1994 W 66102, *9 (N.D. I1l1. 1994) (ALJ need not
spell out every step in his reasoning, provided he has given
sufficient direction that the full course of his decision my be

di scerned), (citing Brown v. Bowen, 847 F.2d 342, 346 (7th Cir.
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1988)) .

Establishing a disability under the Social Security Act is a
t wo- st ep process. Bet ancourt v. Apfel. 23 F. Supp.2d 875, 880
(N.D. [I1l. 1998). First, the plaintiff nust suffer from a
nmedically determ nable physical or nental inpairnent, or a
conbi nation of inpairnments, which can be expected to result in
death, or which has lasted or can be expected to last for a
conti nuous period of not |less than twelve nonths. 1d.; see also 42
US C § 1382c(a)(3)(A) (West 2000). Second, there must be a
factual determ nation that the inpairnment renders the plaintiff
unabl e to engage in any SGA. I|d.

This factual determ nation concerning SGA is nade by using a
five-step process: (1) whether the clainmant is presently unenpl oyed;
(2) whether the claimant has a severe i npairnment or conbinati on of
i mpai rnments; (3) whether the claimant’ s inpairnent neets or equals
any inpairnent listed in the regulations as being so severe as to
precl ude substantial gainful activity; (4) whether the claimant is
unable to perform his past relevant work; and (5) whether the
claimant is wunable to perform any other work existing in
significant nunbers in the national econony. 20 CF.R 8
404. 1520( West 2001); see also Young, supra, 957 F.2d at 389. A
finding of disability requires an affirmati ve answer at either step

3 or step 5. A negative answer at any step (other than step 3)
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precludes a finding of disability. Id. The clainmant bears the
burden of proof at steps 1-4, after which the burden shifts to the
Comm ssioner at step 5. Id.
Anal ysi s

The critical inquiry posed by this case is whether the ALJ
properly found that Plaintiff’s inpairments were not expected to
| ast the duration requirenent of at |east twelve nonths under the
Social Security Act.® Indeed, because the ALJ found, at step one
of the initial two-step inquiry, that Plaintiff was not disabl ed,
he did not apply the sequential steps concerning SGA. Thus, as
Plaintiff points out, the ALJ did not determ ne the “medical
i ssue.” However, if the ALJ's decision — that Plaintiff’s
i mpai rments were not expected to |last for at | east twelve nonths —
was properly based on substantial evidence, then he did not need to

deci de the “nedical issue”, and was not required to proceed to the

® Specifically, Plaintiff nmakes three main argunents in his
brief: (1) that the ALJ failed to realize that a return to work
before twel ve nonths does not preclude an award of benefits and
entitlement to a trial work period; (2) that the ALJ erred by
relying on his own nedical conclusion rather than analyzing the
nmedi cal evidence of record, or obtaining assistance froma
medi cal advi sor such as Plaintiff’s treating physician; and (3)
that the ALJ m sconstrued the regulation, 20 CF. R § 404. 1592,
governing the trial work period. (See Plaintiff’s Menorandumin
Support of Mdtion for Summary Judgnent at 9-10.) The Court finds
that these three argunents, essentially, inplicate the sanme
fundanent al question: whether there was substantial evidence from
whi ch the ALJ could conclude that Plaintiff’s inpairments were
not expected to last for at |least twelve nonths. |In answering
this question, the Court will address the three specific
questions posed by Plaintiff.
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next steps in the sequential eval uation. See, e.g., Mirray v.
Sul l'ivan, No. 92-0901, 1993 W 54198, at * 4 (E.D. La. Feb. 24,
1993)(finding that because the ALJ found that plaintiff’s
inmpairnment did not neet the duration requirenment, he was not
required to proceed to the next steps in the sequenti al
eval uation). After carefully reviewing the record in this case,
the Court finds that the ALJ's decision was, in fact, based on
substanti al evidence, and therefore, his decision nust be affirned.

It is well established that it is Plaintiff’s burden to prove

that his inpairments were expected to last for a continuous period

of at |east twelve nonths. See, e.g., Jones v. Bowen, 699 F.
Supp. 693, 698 (N.D. Ill. 1988). Indeed, the relevant regulation
states: “Unless your inpairnent is expected toresult in death, it

must have |asted or nust be expected to last for a continuous
period of at l|east 12 nonths. W call this the duration
requi renent.” 20 CF.R 8§ 404.1509 (West 2001). To neet the
duration requirenent, the clainmnt nust denonstrate, not sinply
that his disability prevented him or would prevent him from
perform ng his past relevant work, but rather that his disability
prevent ed hi mor woul d prevent himfromperform ng SGA activity for
12 continuous nonths. Neal v. Bowen, 829 F.2d 528, 530-31 (5th
Cr. 1987). In sum the twelve nonth duration is a “threshold

requi renent” for a clainmant to prove a disability under the Soci al
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Security Act. Pate v. Heckler, 777 F.2d 1023, 1026 (5th Gr.
1985) .

As a prelimnary point, the ALJ did not misinterpret AR 88-
3(7), SSR 96-1p, and regulation 20 C.F. R § 404.1592 concerning a
trial work period, ! or msunderstand the significance of MDonal d
v. Bowen, 818 F. 2d 559 (7th Cr. 1986). Wil e the Appeals
Council initially remanded the case back to the ALJ for
consideration of this authority, on remand, the ALJ properly
considered it, and, nonethel ess, concluded that Plaintiff still had
not net the duration requirenent of the Social Security Act. As
Def endant aptly points out, MDonald (as well as AR 88-3(7)) does
not preclude a finding of disability — rather, it nmerely hol ds that
the ALJ cannot automatically conclude that a claimnt is not
disabled if the claimant returns to SGA before the expiration of
t wel ve nont hs, because a clai mant — who proves that his inpairnment

is expected to last at | east twelve nonths —is entitled to atrial

YRegul ati on § 404.1592 states that a “trial work period is
a period during which you may test your ability to work and stil

be consi dered disabled.” The regulation also provides that
“[ylou are generally entitled to a trial work period if you are
entitled to disability insurance benefits . . .” 20 CF.R 8

404.1592(d)(1). Therefore, as Defendant correctly maintains, the
cl ai mant must already be disabled to nerit a trial work period.
The purpose of the trial work period is to allow clainmants — who
are disabled — a chance to work, w thout an automatic term nation
of their disabled status. But, the trial work period is only
relevant if a claimant is already considered disabled — which in
the case at bar, Plaintiff was not.
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work period.* But, here, Plaintiff failed to prove that he was
entitled to atrial work period, because Plaintiff failed to prove
that his inpairnments were expected to |l ast at | east twel ve nonths.

The ALJ based this critical determ nation on Plaintiff’s
testinony, the enployer’s payroll record, and Plaintiff’s doctor’s
treat ment notes. Furthernore, the ALJ thoroughly explained his
deci si on, which was based on substantial evidence.

First, with respect to Plaintiff’s testinony and the payrol
record, Plaintiff argues that the ALJ erroneously concl uded that he
was performng SGA in the sunmer of 1995, based on an inaccurate

payrol|l record, ! and incorrect testinony that Plaintiff returned

11 Specifically, MDonald holds that a “person may return to
work after five but before twelve nonths fromthe onset of the
disability w thout being penalized. That person, however, nust
be prepared to show that, at the tinme she returns to work and
thereafter her disability is still expected to | ast at |east
twel ve continuous nonths fromits alleged onset date . . . In
this connection, [plaintiff’s] return to work pursuant to a trial
work period is not in itself any evidence that her disability has
ended.” 818 F. 2d at 564; (enphasis added).

2 Plaintiff insinuates that the ALJ should not have relied
on the earnings record, submtted by Plaintiff’s enployer, to
prove that Plaintiff was engaging in SGA in the sumer of 1995.
The regul ati ons provide that earnings in excess of $500 per nonth
(fromJuly 1999, the amount is $700 per nonth) create a
rebuttabl e presunption of SGA, such as would disqualify a
claimant fromreceiving social security disability benefits. 20
CF.R 8 416.974(b)(2)(vii)(Wst 2001). (The earnings record
shows that Plaintiff made nore than $500 per nonth in the sunmer
of 1995. (See R at 175.)) Plaintiff argues that, because the VE
guestioned the accuracy of the earnings record, and did not feel
that Plaintiff’s description of his work activity in the sunmer
of 1995 (involving frequent breaks and hel p from co-workers)

(continued...)
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to full-tinme work in July of 1995.% But, puzzling to the Court,
isthat Plaintiff’s | awer conceded that his client was performng
SGA in the summer of 1995. Furthernore, Plaintiff hinself
submtted the earnings record (which corroborated that he was
performng SGA in the sumrer of 1995), and did not correct or
update it, leaving the ALJ little choice but to conclude that it
was accurate. Therefore, it was certainly reasonable — based on
the earnings record and Plaintiff’s testinony at the initial

hearing — for the ALJ to conclude that Plaintiff was performng

12(,..continued)
constituted SGA, that Plaintiff was not performng SGA within
twel ve nonths. However, Plaintiff’s counsel conceded at the
suppl emrental hearing, and by followup letter (see infra), that
the ALJ could assune that Plaintiff was, indeed, perform ng SGA
beginning in July 1995, but that the SGA should be considered a
trial work period. (See R at 198, 243.) Significantly, Plaintiff
never submtted a nore accurate earnings record (assum ng there
was one). Therefore, it was reasonable for the ALJ to assune that
t he earnings record was accurate — despite the VE s reservations
- because Plaintiff failed to update, or correct, the allegedly
incorrect earnings record that he hinself submtted at the
suppl ement al heari ng.

3 At the initial hearing, Plaintiff clainmed that he
returned to full-time work in July 1995. But, at the
suppl enental hearing, Plaintiff claimed that he did not return to
full-time work until Decenber 1995. It was reasonable for the ALJ
to credit Plaintiff’s initial testinony, especially when the
earnings record (submtted by Plaintiff at the suppl enmental
hearing) corroborated that he was working full-tinme in the sunmer
of 1995. Mreover, although working full-time does not
necessarily equate to SGA, Plaintiff’s |awer asked the ALJ to
assune that Plaintiff was, indeed, performng SGA in the sumrer
of 1995. (R at 198, 243.) Therefore, the Court is not going to
revisit the question of whether Plaintiff was actually performng
SGA in the sumer of 1995, even though the VE questioned whet her
he was, because Plaintiff admtted that he was.
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SGA in the sumer of 1995. Moreover, Plaintiff’s |awer’s
strategy, at the supplenental hearing, was to concede that his
client was performng SGA in the sumrer of 1995, but to,
nonet hel ess, argue that the SGA was part of a trial work period.
However, as expl ained supra, Plaintiff was not entitled to a tri al
wor k period, unless he first established that his inpairnments were
expected to | ast twelve nonths. Thus, the pivotal question is not
whet her the ALJ correctly concluded that Plaintiff was perform ng
SGA in the sumer of 1995, but rather whether he correctly
concluded that Plaintiff’s inpairnents were not expected to |ast
twel ve nont hs.

The treatnent notes provide evidence that Plaintiff’s
condition was i nproving, and that his inpairnments were not expected
tolast at | east twelve nonths. A June 9, 1995 treatnment note, for
i nstance, stated that Plaintiff had no conplaints of pain, that the
x-rays showed that the fracture appeared to be heal ed, and that he
coul d bear weight as tolerated, but should use a cane. Physical
t herapy was recommended. (R at 152.) The treatnent note, dated

Sept enber 25, 1995 (approximately 11 nonths after the accident and

4 After the supplenental hearing, Plaintiff’s | awer
submtted a followup letter stating in pertinent part: “However,
while [claimnt] disputes these nunbers [i.e. earnings record],
claimant admtted that he perforned full-tinme work at an SGA
| evel beginning July 1, 1995. Consequently, the actual amounts
he was paid do not matter to claimant’s argunent as outlined
below.” (R at 198.)

-19-



onset date), indicated that Plaintiff was doing well, and that he
had no conplaints of pain. (rd.) This note also stated that
Plaintiff had an excellent range of notion and strength in his
knee, and inforned Plaintiff that he should contact the doctor if
he encountered any problens. (1d.) Wiile this treatnent note
further stated that Plaintiff occasionally needed to use a cane,
that his range of notion of the shoulder was inproving, that
t herapy was recomended, and that a high tibial osteotony m ght be
needed to correct a valgus deformty, these facts do not prove
that Plaintiff was expected to be inpaired fromperform ng SGA for
at | east another nonth. In fact, Plaintiff had already been
perform ng SGA for several nonths. “The requirenment that an
i mpai rment | ast or be expected to last for a continuous period of
twel ve nont hs nmeans only that the inpairnment nust be ‘a |long-term
probl em and not just a tenporary setback’” MGee v. Bowen, 647 F.
Supp. 1238, 1251 (N.D. IIll. 1986). Significantly, there were no
treatment records from Septenber 25, 1995 through January 15,
1996.% (R at 227.) A March 6, 1996 treatnent note stated that

Plaintiff had no conplaints of pain and indicated a good range of

1 The Septenmber 25, 1995 treatnment note stated that
Plaintiff indicated that he woul d probably not like to have the
ost eot ony, because his knee was not giving himproblenms. (R at
152.)

8 The January 15, 1996 treatnent note indicated that the
tibial osteotonmy would be of no benefit to Plaintiff. (R at
152.)
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notion and good strength in the knee. (R at 150.)

Def endant argues that, since the Septenber 25, 1995 treat nent
note reported virtually the same findings as the one fromMarch 6,
1996, and because Plaintiff acknowl edged that he was capabl e of
perform ng SGA on March 6, 1996,! that it was reasonable for the
ALJ to conclude that Plaintiff was capable of perform ng SGA on
Septenber 25, 1999. While this mght be true, it is irrelevant,
because, as explained supra, Plaintiff (or his lawer) conceded
that he was perform ng SGA during the summer of 1995. The only
rel evant inquiry is whether the treatnent notes provide sufficient
evidence that Plaintiff’s inpairnents were expected to inpede his
ability to perform SGA for at |east twelve nonths.

According to the regulations, SGA is work activity that
i nvol ves “doing significant physical or nental activities.” 20
C.F.R 8 404.1572 (West 2001). The regul ations al so provide that
wor ki ng on a part-time basis - or even handling | ess responsibility
— may still be considered “substantial.” | d. “Gai nful work
activity” is work activity that is “done for pay or profit, whether
or not the profit is realized.” 1d. Plaintiff provides absolutely

no nedi cal evidence that his inpairnments were going to inpede his

Y'March 6, 1996 was the date that Plaintiff initially had
clainmed (at the first hearing) that the closed period ended. At
t he suppl enental hearing, however, Plaintiff clainmed that the
cl osed period ended on Cctober 28, 1995 — exactly one year after
t he onset date.
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perform ng “significant physical or mental activities” for at |east
t wel ve nont hs.

In fact, the evidence provides otherw se. Plaintiff was
injured on COctober 28, 1994, and stopped taking pain medication
within two nonths of the date of his injury. (R at 152.) I|ndeed,
11 nonths |l ater, the Septenber 25, 1995 treatnent note i ndi cated no
conplaints of pain. Plaintiff was able to perform part-tinme (or
call-in work) as of April 1995, and returned to full-time work in
July 1995. It is Plaintiff’s burden to substantiate that his
i mpai rments were expected to i npede his ability to perform SGA for
at least twelve nonths. It was reasonable for the ALJ to concl ude
that, based on the evidence, Plaintiff failed to do this, and
accordingly, was not entitled to a trial work period, and was not
di sabl ed during the closed period of Cctober 28, 1994 to Cctober
28, 1995.

Concl usi on

Having carefully reviewed the entire record upon which the ALJ
based his decision, the Court finds that the ALJ' s finding that
Plaintiff was not disabled for a closed period is supported by
substantial evidence. Accordingly,

IT IS HEREBY ORDERED that the Conm ssioner’s Modtion for
Summary Judgnent be, and the same hereby is, granted.

IT IS FURTHER ORDERED that Plaintiff’s Mtion for Summary
Judgnent be, and the sane hereby is, denied.
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Dat ed: February 27, 2001 ENTER

ARLANDER KEYS
United States Magistrate Judge
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